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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant Naresh 

Pator lodged an ejahar in the Dhekiajuli PS alleging that on 10-09-2008, while his 

victim sister was returning home after enjoying „Karam Puja‟, on her way, at 

about 5-30 a.m., the accused Sanatan Gariek restrained her on the road and 

forcibly committed rape on her.  

   

2.  On the basis of the aforesaid ejahar, the Officer-in-Charge of 

Dhekiajuli PS registered a case, being Dhekiajuli PS Case No.286/08, u/s 341/376 

IPC. During the period of investigation, the Investigating Officer produced the 

victim for medical examination. She was also produced before the Court for 

recording her statement u/s 164 CrPC by the Magistrate. After conclusion of 

investigation, the Investigating Officer submitted the Charge sheet against the 

accused u/s 341/376 of IPC.  

 

 3.  After appearance of the accused, the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 341/376 of IPC. Then the contents of 

charges were read over and explained to the accused, to which the accused 

pleaded not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 7 (seven) PWs, including the informant and the victim. Then the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1)  Whether the accused person, 11-09-2008, at about 5-30 

a.m., at Tulip Tea Estate, under Dhekiajuli PS unlawfully restrained the 

victim girl on the way while she was going to her home and thereby 

committed an offence u/s 341 of IPC  ? 

 

(2) Whether the accused person, on the same day, time and 

place, committed rape on the victim and thereby committed an offence 

u/s 376 of IPC    ? 

  

Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the material available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Naresh Pator, the informant, stated that he knows the 

accused Sanatan Gariek. The victim is his sister. The incident occurred about 10 

years ago, at about 5 a.m. At that time, his victim sister was 15 years old. On 

the date of occurrence, at about 8 p.m., his victim sister was returning home 

from enjoying „Karam Puja‟, held at village Nadipar. His victim sister arriving at 

home, informed him that on her way to home, the accused person met her at 

No.11 Line and thereafter, taking her to the tea garden drain, forcibly committed 

rape on her by removing her wearing apparels. She also informed him that while 

she made hulla, the accused person threatened to kill her by pressing in her 

neck. For this, he lodged an ejahar.  Ext.1 is the ejahar and Ext.1(1) his 

signature thereon.  

 

8.  PW-2, Chintamoni Pator, stated that she knows the accused 

person and the victim girl. The victim girl had not her own parents. The incident 

took place in the year, 2008, at the time of „Karam Puja‟. On the day of 

occurrence, at about 2/3 p.m., informant Naresh Pator informed him that while 
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his victim sister was returning home from enjoying „Karam Puja‟, accused 

Sanatan Gariek committed rape on her, at 11 No. line of tea garden area. The 

victim girl also told him this fact.   

 

9.  PW-3, the victim girl, stated that she knows the accused person. 

The incident took place in 2008 during „Karam Puja‟, at about 5 a.m. On the 

previous day of the occurrence, she went to her aunty‟s house to enjoy „Karam 

Puja‟. Next day, morning, at about 5 a.m., she was returning home from her 

aunty‟s house. On her way to home, accused met her and by holding her hands, 

forcibly took away her to 11 No. Line of the tea garden, near a drain, and 

thereafter, by removing her wearing apparels, committed rape on her. While she 

made hue and cry, the accused person gagged her mouth. The accused person 

after committing rape, asked her not to disclose the matter to any body else and 

in case she disclosed the fact to anybody else, he would kill her. After the 

occurrence, she again rushed to the house of her aunty and on the way, she met 

a woman to whom she told about the incident. Staying the whole day at her 

aunty‟s house, came back home at night and arriving at home, informed her 

elder brother Naresh Pator about the incident. She also informed her aunty 

Chintamoni, Momi Sevaki about the incident. She also informed her uncle about 

the incident. Later on, her elder brother lodged the ejahar. Police sent her for 

medical examination and produced before the Court for recording her statement. 

She does not know how to read and write and as such, she put her thumb 

impression in the statement u/s 164 CrPC. Now, she has been residing with her 

elder brother.  

 

10.  PW-4, Sebakideo Majhi, stated that she knows the accused 

person. The victim girl is her niece. The incident took place before one year 3/4 

months ago from today. At the time of occurrence, there was „Karam Puja‟. After 

knowing about the incident, she went to the house of the victim girl and met her 

and on being asked, the victim girl told her that the accused person committed 

rape on her inside the tea garden area while she was returning home after 

enjoying „Karam Puja‟ from the house of her Phulma ( friend of her mother).  
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11.  PW-5, Dr. Arup Rajbonshi, (MO) stated that on 13-09-2008, he 

was at Kanaklata Civil Hospital, Tezpur as Medical and Health Officer-I and on 

that day, he examined the victim girl, in reference to Dhekiajuli PS Case No. 

286/08 u/s 341/376 of IPC on being escorted and identified by Home guard 

Josada Boro of Dhekiajuli PS. He examined the victim in presence of Nurse Rupali 

and upon examination found the following :-  

 

  Height – 144.5 cm, Weight – 39 kgs, Teeth – 14/14 

 

  Clothes are clean. Breasts are normal and no injury area was 

seen. Vulva and vagina were normal. Hymen absent.  

 

  Vaginal smear for spermatozoa not seen ( report given by KCH 

Laboratory ).  

 

  X-ray of wrist joint, elbow joint and iliac crest done.  

 

 Wrist joint – Closure of epiphysis in the lower ends of radius and ulna are 

not yet complete.  

 

 Elbow joint – All epiphysis of the bones around the left elbow joint have 

fused with respective shafts.  

 

 Iliac crest – Epiphysis of iliac crest has appeared but not closed.  

  

 OPINION –  

1. Rape : No conclusion.  

2. No any marks of violence in her private parts.  

3. Age of the victim under 18 years.  

Ext.2 is the medical report and Ext.2(1) is his signature.  
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12.  PW-6, Mrs. Farhana Sultana, Judicial Magistrate, 1st Class, Tezpur 

stated that on 15-09-2008, she was serving as JMFC at Tezpur and on that day, 

she recorded the statement of the victim girl u/s 164 CrPC. After recording her 

statement, she returned the case record along with the victim person to the 

learned the then Addl. Chief Judicial Magistrate, Sonitpur, Tezpur. Ext.3 is the 

case record of GR Case No. 1569/08. Ext.3(1) is the order of learned Chief 

Judicial Magistrate. Ext.3(2) is the signature of learned Addl. Chief Judicial 

Magistrate. Ext. 3(3) is her order. Ext.3(4) is her signature thereon. Ext.4 is the 

statement recorded u/s 164 CrPC and Ext.4(1) is her signature thereon.  

 

13.  PW-7 Amiruddin Khan, SI of Police, stated that on 12-09-2008, he 

was serving as SI of Police at Dhekiajuli PS. On that day, one Naresh Pator 

lodged an ejahar in the PS. O/C registering the case, endorsed him for 

investigation. On the same day, he visited the place of occurrence, prepared a 

sketch map. Ext.5 is the sketch map and Ext. 5(1) is his signature thereon. He 

recorded the statement of the victim girl and referred her to Tezpur Civil Hospital 

for medical examination. He produced the victim girl before the Court for 

recording her statement. He also recorded the statement of other witnesses. He 

could not arrest the accused person. By this time, he was transferred and then, 

he handed over the case diary to the O/C of the PS. Thereafter, SI Mahendra 

Nath Bora collected the medical report and also arrested the accused person. SI 

Mahendra Bora thereafter, laid a charge-sheet against the accused person. Ext. 6 

is the charge-sheet and Ext.6(1) is the signature of SI Mahendra Nath Bora, 

which he knew.  

 

14.  It is not in dispute that the victim girl (PW-3) is a minor below 18 

years.  

 

Delay in lodging the FIR :  

 
15.  From the ejahar (Ext.1), it appears that the incident occurred on 

11-09-2008, at about 5 -30 a.m., but the ejahar was lodged on 12-09-2008, after 

one day of the date of occurrence. The informant (PW-1) stated that the victim 
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girl informed him about the occurrence, which occurred at 5 -30 a.m. on 11-09-

2008, on the same day at about 8 p.m. (night) and next day he lodged the 

ejahar. Thus, the prosecution has explained the cause of delay of one day of 

lodging the ejahar.  In this respect, a decision reported in AIR 2006 SC 3084 

may be referred, wherein at para No.5, the Hon‟ble Supreme Court observed, as 

follows -- 

 

“…….Thus, delay in lodging the first information report 

cannot be used as a ritualistic formula for doubting the 

prosecution case and discarding the same on the ground of delay 

in lodging the first information report. Delay has the effect of 

putting the Court on guard to search if any explanation has been 

offered for the delay and, if offered, whether it is satisfactory.”  

 

RAPE  

16.  Section 375 IPC defines „rape‟ as follows : 

 

  A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

  First – Against her consent 

 

  Secondly – Without her consent.  

 

  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  

  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 
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substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  

 

  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

17.  Here, the victim girl (PW-3) is the prime witness in the instant 

case. Her deposition is that on the date of occurrence, at about 5 a.m., while she 

was returning home after enjoying „Karam puja‟, the accused person restrained 

her on the road and thereafter, by taking away to the 11 No. line of tea garden 

area, by removing her wearing apparels, committed rape on her. She could not 

make alarm as because the accused person gagged her mouth, who also 

threatened her to kill if she discloses the matter to any body else. Arriving at 

home in the evening, she told her elder brother Naresh Pator, aunty Chintamoni 

and Momi Chebaki about the occurrence.  

 

  In her statement recorded u/s 164 CrPC (Ext.4), the victim girl 

(PW-3) clearly stated that on the date of occurrence, at about 5-30 a.m., on her 

way to home after enjoying Karam puja, the accused person by holding her 

hands, taking her in the drain of tea garden area, by removing her  gown and 

putting off his jeans pant, forcibly committed rape on her.  The accused person 

gagged her mouth for which she could not raise alarm. The accused person also 

threatened her to kill in case of disclosure of this fact to anybody else.  

 

  This PW-3 was subjected to grilling cross-examination by the 

defence but the material portion of her evidence remained intact. So, there is no 

any reason to disbelieve the unshaken testimony of the victim girl (PW-3).  

 

  The testimony of PW-1, Naresh Pator, elder brother of the victim 

girl, is that the victim girl (PW-3) arriving at home, at about 8 p.m., immediately 

told him that in the morning at about 5 a.m., while she was returning home, 

accused Sanatan Gariek met her at 11 No. line and taking away to the drain of 

the garden area, by removing her wearing clothes, committed rape on her. He 
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has proved the ejahar as Ext.1. Thus, it appears that he was immediately 

informed about the incident by the victim girl (PW-3).  

 

  PW-2 Chintamoni Pator stated that on the day of occurrence, at 

about 2/3 p.m., informant Naresh Pator informed him that accused person 

committed rape on the victim girl.  

 

  PW-4, a neighbour, who on being informed about the incident 

immediately came to the house of the informant and came to know from the 

victim girl about the commission of rape on the victim girl by the accused person.  
 

  PW-6, learned Judicial Magistrate, 1st Class, Tezpur proved the 

statement of the victim girl (PW-3) recorded u/s 164 of CrPC as Ext.4.  

 

  PW-7, the IO has proved the charge-sheet as Ext.6. 

 

  Learned defence counsel submits that medical evidence does not 

support at all the allegation of rape.  

 
   In this respect, from the ejahar, it appears that the incident took 

place on 11-09-2008 and the victim was medically examined by PW-5 on 13-09-

2008, after about two days of the incident.  The MO (PW-5) gave opinion of no 

conclusion of rape on the victim girl (PW-3). The MO also found no any marks of 

violence in the private parts of the victim. The informant (PW-1) and the victim 

girl (PW-3) are tea garden labourers by occupation. The victim girl (PW-3) is an 

illiterate girl. They might not have idea about legal consequences of such an 

offence of rape. As the MO examined the victim girl after about two days of the 

occurrence, so in such a situation, the MO might not have any sign and 

symptoms of sexual intercourse. In this connection, a decided case reported in 

AIR 2000 SC 1812 ( State of Rajasthan –Vs- Noor Khan) may be referred, 

wherein the Hon‟ble Supreme Court observed as follows :  
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  “…….. Absence of injuries on the person of the prosecutrix is not 

necessarily an evidence of falsity of the allegation or an evidence of consent on 

the part of the prosecutrix. It will all depend on the facts and circumstances of 

each case.”… 

 

  Referring to the cross-examination of prosecution witnesses, more 

particularly, PW-1 and PW-3, learned advocate for the accused also submits that 

there are some contradictions in their statements recorded by the IO and 

depositions made before the Court. So, the prosecution case is false and 

concocted one.  

 

  I have carefully perused the statements of the PW-1 and PW-3, 

recorded by the IO, u/s 161 of CrPC and the cross-examination portion of these 

witnesses. But, it appears that there is no contradiction at all on the material 

facts of the prosecution version.  

 

  In State of Himachal Pradesh –Vs- Asha Ram, 2006 CrLJ 

139 SC, Hon‟ble Apex Court observed, as follows :  

 

    “….. The courts should examine the broader probabilities of 

a case and not get swayed by minor contradictions or insignificant 

discrepancies in the statement of a prosecutrix, which are not of a 

fatal nature, to throw out an otherwise reliable prosecution case. If 

evidence of the prosecutrix inspires confidence, it must be relied 

upon without seeking corroboration of her statement in material 

particulars. If for some reason the Court finds it difficult to place 

implicit reliance on her testimony, it may look for evidence which may 

lend assurance to her testimony, short of corroboration required in 

the case of an accomplice. The testimony of the prosecutrix must be 

appreciated in the background of the entire case and the trial Court 

must be alive to its responsibility and be sensitive while dealing with 

cases involving sexual molestations.” 
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  That apart, there is no evidence on record to show that there was 

previous enmity between the parties for which out of grudge, this case was filed.  

  

Offence u/s 341 IPC : ( wrongful restraint ) 

 

18.  PW-3, the victim girl is the prime witness in this case. This PW-3 

in her deposition simply stated that the accused person met her on her on the 

road on her returning home at the relevant time. This witness nowhere stated 

that accused person wrongfully restrained her on her way to her home.  

 

  There is no eye witnesses to see the occurrence.  

 

  It is, thus, seen that the ingredients of offence u/s 341 IPC are 

lacking in this case.   

 
19.    In view of the above discussions and considering all aspects, I hold 

that the prosecution has proved the case u/s 376 IPC against the accused person, 

beyond all reasonable doubt, but has failed to prove the case u/s 341 IPC. Hence, I 

convict the accused person under section 376 IPC and acquit him from the other 

offence.  

 

   Considering the gravity of the offence, it is held that the accused is 

not entitled to get the benefit of the provisions of law.  

 

   I have heard the accused /convict on the point of sentence in view of 

the provision of Section 235(2) of CrPC. The accused/convict submits that he is a 

poor daily labourer by occupation having his wife and minor children. So, he prays to 

treat him leniently.  

 

   However, considering the facts and circumstances of the case and 

also considering the submission of the accused/convict, I am of the considered view 

is that the imposition of minimum punishment would meet the ends of justice. 

Accordingly, I sentence the accused / convict to suffer SI for 7 (seven) years and to 
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pay a fine of Rs.5,000/- (rupees five thousand) only in default, to suffer SI for 

another 6 (six) months, u/s 376 IPC. 

 

  The period of detention already undergone by the accused as under 

trial prisoner shall stands set off in view of the provisions of section 428 CrPC.  

 

   Furnish a free copy of the judgment to the accused/convict u/s 363 

(1) of CrPC.  

 

20.   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

21.   The case is disposed of accordingly.  

             Given under my hand and seal of this Court on this day, the 19th 

day of August, 2015.  
 

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

 
Dictated and corrected by me. 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 

 
Dictation taken and  
transcribed by me : 
 
       

(J. K Muru) 
Steno. 

**** 
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A  P  P   E   N  D   I   X 
 
Prosecution witnesses : 
 

PW-1     :   Sri Naesh Pator 
 PW-2     :   Smt. Chintamoni Pator 
 PW-3     :   the victim girl 

PW-4     :   Smt. Sebakideo Majhi 
PW-5     :   Dr. Arup Rajbongshi, MO 
PW-6     :   Mrs. Farhana Sultana 
PW-7    :   Sri Amiruddin Khan, IO 

  
Defence Witness    : Nil  
 
Court Witness    : Nil 
  
 
Prosecution Exhibits   :   
   
  Ext.1   :   Ejahar 
  Ext.2   :   Medical report 
  Ext.3   :   GR Case record 

Ext.4   :   Statement u/s 164 CrPC 
Ext.5   :   Sketch map  
Ext.6   :   Charge-sheet  
 
 

Material  Exhibits   : Nil 
  
Defence Exhibit   : Nil 
 
Court Exhibit    : Nil 
 
Exhibit produced by witness  :  Nil 
  
 
 
 

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur 


